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[bookmark: _Toc523986721][bookmark: _Toc176527318]Policy Description
This policy sets out how the Trust will ensure compliance with the Freedom of Information Act (2000) and the Environmental Information Regulations (2004).
[bookmark: _Toc523986722][bookmark: _Toc523989235][bookmark: _Toc176527319]Introduction 
[bookmark: _Toc523988942][bookmark: _Toc523988961][bookmark: _Toc523989238][bookmark: _Toc523989267][bookmark: _Toc523989323][bookmark: _Toc523989577][bookmark: _Toc523989900][bookmark: _Toc523990376][bookmark: _Toc523990562][bookmark: _Toc5094921][bookmark: _Toc523988943][bookmark: _Toc523988962][bookmark: _Toc523989239][bookmark: _Toc523989268][bookmark: _Toc523989324][bookmark: _Toc523989578][bookmark: _Toc523989901][bookmark: _Toc523990377][bookmark: _Toc523990563][bookmark: _Toc5094922][bookmark: _Toc523989241]East Kent Hospitals University NHS Foundation Trust (the Trust) will use appropriate and necessary means to ensure that it complies with the Freedom of Information Act 2000, Environmental Information Regulations (2004) and associated Codes of Practice.
The Freedom of Information Act 2000 is part of the Government's commitment to greater openness in the public sector, a commitment supported by this Trust. The Act replaces the non-statutory ‘Code of Practice on Openness in the NHS.’
The main features of the Act are:
General right of access from 1st January 2005 to information held by public authorities, subject to certain conditions and exemptions;
In cases where information is exempt from disclosure, except where an absolute exemption applies, a duty on public authorities to:
Inform the applicant whether they hold the information requested; and
Communicate the information;
Unless the public interest in maintaining the exemption in question outweighs the public interest in disclosure.
A duty on every public authority to adopt and maintain a Publication Scheme;
The Information Commissioner’s Office has powers to enforce the rights created by the Act and to promote good practice; 
A duty on the Lord Chancellor to promulgate Codes of Practice for guidance on specific issues.
[bookmark: _Toc176527320][bookmark: _Toc523986724][bookmark: _Toc523989242]Definitions
None


[bookmark: _Toc176527321]Purpose and Scope
The Policy will provide a framework within which the Trust will ensure compliance with the requirements of the Freedom of Information Act (2000) and the Environmental Information Regulations (2004). This policy is intended to cover all recorded information held by the Trust.
The Policy will apply to all Trust employees, volunteers and to Non-Executive Directors. It may also apply to staff employed by the Trust on a contractual basis where the requirement will be detailed in the contract/agreement (see Section 5.4).
The Policy will underpin any operational procedures and activities connected with the implementation of the Freedom of Information Act and Environmental Information Regulations.
The Policy supports the principle that the Trust wants to create a climate of openness and dialogue with all stakeholders and hopes improved access to information about the Trust will facilitate this.
The Trust believes that individuals also have a right to privacy and confidentiality. This Policy does not overturn the common law duties of confidence or statutory provisions that prevent disclosure of personal identifiable information. The release of such information is still covered by the subject access provisions of the Data Protection Act 2018 and the Access to Health Records Act 1990 and is dealt with in other Trust policies.
The Trust believes that public authorities should be allowed to discharge their functions and will use the exemptions contained in the Act where an absolute exemption applies or where a qualified exemption can reasonably be applied in terms of the public interest (refer to Section 8.2).
The Trust believes that staff should have access to expert knowledge to assist and support them in understanding the implications of the Act. The Policy sets out a framework to provide this.
[bookmark: _Toc523986725][bookmark: _Toc523989243][bookmark: _Toc176527322]Duties
Trust Staff and Non-Executive Directors 
Ultimate responsibility for Freedom of Information rests with the Chief Executive of the Trust.  However, all staff, volunteers and Non-Executive Directors are obliged to adhere to this policy. A failure to adhere to it and its associated procedures may result in disciplinary action. Managers at all levels are responsible for ensuring that the staff for whom they are responsible are aware of and adhere to this Policy. They are also responsible for ensuring staff are updated in regard to any changes in it. Staff are also required to keep up to date with their Information Governance mandatory training.
All staff are responsible for ensuring all requests for information are forwarded to the FOI Team.  Requests for information under the FOI Act do not have to mention the Act, can be sent by any individual or body anywhere in the world, and be directed to any member of the Trust’s staff.  Since a request by email is valid, all staff must ensure they have their out of office reply activated when away from the office.  The out of office reply should include the following:
“If your email is a request under the Freedom of Information Act 2000, please forward this to ekr-tr.foi@nhs.net.”
If requests for information under the FOI Act are received by a member of staff in the Trust, other than the FOI team, these must be forwarded to the FOI team immediately (via ekr-tr.foi@nhs.net). Responses to FOI requests will only be made by the FOI Team.
Requests concerning environmental information do not need to made in writing. All requests for such information must be immediately forwarded to the FOI Team.
A lead, with deputy where appropriate, will be nominated for each major department to be responsible for Freedom of Information matters. They will ensure any requests directed to them by the FOI Team are dealt with promptly in accordance with the timeframes laid out in the Freedom of Information Act 2000.  Each department should establish a robust process for ensuring information provided in response to such requests is accurate and up to date, by seeking appropriate sign off if required.
The Director of Corporate Governance has overall responsibility for the:
Implementation of this policy, monitoring and reviewing its effectiveness and will act as the Trust’s lead for the Freedom of Information Act 2000.
Development and updating of the Trust’s publication scheme in line with the requirements of the ICO Model Publication Scheme.  
FOI Team
The administration of Trust Freedom of Information requests lays with the FOI & Policy Administrator(s) and is managed by the Policy & FOI Manager.
In facilitating responses to requests, the FOI administrator(s) will ensure they remain up to date with the requirements of the Freedom of Information Act 2000, with assistance from the Director of Corporate Governance.
The FOI & Policy Administrator will adhere to the Data Protection Act 2018 by protecting the personal information of both internal staff and that of the requester. Requests will be anonymised prior to sending to FOI Leads to facilitate a reply to ensure a non-biased response. Where information requires redacting prior to disclosure the FOI & Policy Administrator will ensure this has been done appropriately, however the responsibility for redacting the information lies primarily with the department that provides the information.
The Policy and FOI Manager will present quarterly reports on Freedom of Information activity to the Regulatory Oversight Group.
The FOI & Policy Administrator will ensure that the Communications Department is kept informed of any Freedom of Information requests.
The Policy and FOI Manager will use judgement to keep Executive Directors informed of more complex requests or requests linked to current issues faced by the Trust.  Executive Director sign off will be sought for all replies to FOI requests.
Contractors’ Responsibilities
Contractors can have obligations under the Act, by nature of having a contract with a public authority.  Contractors have an obligation to assist enquirers, and must forward immediately to the Trust, any written requests for information, pertinent to the Trust, received by them or their staff.  These must be sent immediately to the Trust’s FOI office. Those making verbal requests should be encouraged to put them in writing, through the Trust’s FOI office. For the purposes of the Act, the time allowed for response will commence from when the request is received, in writing, by an officer of the Trust, rather than the contractor. Contracts should, therefore, include a clause setting out the Contractor’s obligations in this respect.
When entering into contracts the Trust shall not include contractual terms that seek to restrict the disclosure of information held by the Trust (which relate to the contract) beyond the restrictions permitted by the Act. Unless an exemption under the Act is applicable (in relation to any particular information) the Trust will be obliged to disclose that information in response to a request, regardless of the terms of any contract.
When entering into contracts with non-public authority contractors, the Trust may be under pressure to accept confidentiality clauses so that information relating to the terms of the contract, its value and performance will be exempt from disclosure. As recommended by the Lord Chancellor's Department, the Trust will reject such clauses wherever possible. Where, exceptionally, it is necessary to include non-disclosure provisions in a contract, the Trust will investigate the option of agreeing with the contractor a schedule of the contract that clearly identifies information that should not be disclosed. The Trust will take care when drawing up any such schedule, and be aware that any restrictions on disclosure provided for could potentially be overridden by obligations under the Act, as described in the paragraph above. Any acceptance of such confidentiality provisions must be for good reasons and capable of being justified to the Information Commissioner.
The Trust will not agree to hold information 'in confidence' which is not in fact confidential in nature.
It is for the Trust, not the non-public authority contractor, to disclose information pursuant to the Act. The Trust will take steps to protect from disclosure by the contractor information that the authority has provided to the contractor that would clearly be exempt from disclosure under the Act, by appropriate contractual terms. In order to avoid unnecessary secrecy, any such constraints will be drawn as narrowly as possible and according to the individual circumstances of the case. The Trust will not otherwise impose terms of secrecy on contractors.
[bookmark: _Toc523986726][bookmark: _Toc523989244]Officers of the Trust responsible for the management of contractors who are required to support the FOI process under agreement, should ensure the contractor establishes a robust process for providing information to the FOI Team in response to such requests.  Officers of the Trust are also responsible for ensuring the information provided is accurate and up-to-date, by seeking appropriate sign-off from an Officer of the Trust, if required.
[bookmark: _Toc176527323]General Information 
General Rights of Access
Section 1 of the Act gives a general right of access from 1st January 2005 to information held by the Trust, subject to certain conditions and exemptions. Any person making a request for information to the Trust is entitled:
To be informed in writing whether the Trust holds the information specified in the request, and
If the Trust holds the information to have that information communicated to them.
This is the 'duty to confirm or deny'. These provisions are fully retrospective in that if the Trust holds the information it must provide it, subject to the certain conditions and exemptions. The Trust will ensure that procedures and systems are in place to facilitate access by the public from this date.
In accordance with the Act, a request for information under the general rights of access must be received in writing, stating the name of the applicant and an address for correspondence, and describing the information requested.
The Trust has established systems and procedures to process applications arising from the general rights of access.  
Environmental Information Regulations 2004
The Trust recognises that in addition to the Act, there is also an obligation on public authorities to respond to requests for environmental information under the Environmental Information Regulations (EIR) 2004.
The Trust will, as far as possible, respond to requests for environmental information using the same procedures as for responding to Freedom of Information (FOI) requests, while recognising that there are some differing regulations between EIR and FOI on the provision of information.  These include rules governing what environmental information may be disclosed (exceptions under EIR) and the requirement to respond to requests for environmental information irrespective of whether the request is in writing or verbal form.
Protection of Freedoms Act 2012
Section 102 of the Protection of Freedoms Act 2012 adds new provisions to certain sections of the Freedom of Information Act 2000. The new provisions only concern one type of information, namely ‘datasets’; this term is defined in the new section 11(5) of the Freedom of Information Act 2000. The additions are to section 11 (Means by which communication to be made), section 19 (Publication schemes) and section 45 (Secretary of State’s Code of Practice); the term ‘dataset’ has also been added to the list of definitions in section 84.
In line with this new provision, the Trust will ensure datasets are made available, either in response to a Freedom of Information Act 2000 request or proactively under a publication scheme, in a way that allows them to be re-used.  The Trust will, so far as reasonably practical, ensure the requester is provided the information in a re-usable form and under licensing conditions that permit re-use.
[bookmark: _Toc176527324]Conditions and Exemptions
The duty to confirm or deny is subject to certain conditions and exemptions. Under section 1 (3) the duty to confirm or deny does not arise where the Trust:
Reasonably requires further information in order to identify and locate the information requested, and
Has informed the applicant of that requirement.
The Trust will make reasonable efforts to contact the applicant for additional information pursuant to their request should further information be required.
The Trust does not have to comply with the duty to ‘confirm or deny’ if the information is exempt under the provisions of Part II of the Act. These provisions either confer an absolute exemption or a qualified exemption. A qualified exemption may be applied if the public interest in maintaining the exclusion of the duty to confirm or deny outweighs the public interest in disclosing whether the Trust holds the information. The Part II exemptions are listed in Appendix A of this Policy. The Trust will seek to use the qualified exemptions sparingly and will justify the use of such exemptions.
The duty to confirm or deny does not arise if a fees notice has been issued and the fee has not been paid within the period of three months beginning on the day on which the fees notice is given to the applicant.
The duty to comply with a request for information does not arise if the Trust estimates that the cost of compliance with the request would exceed the appropriate limit detailed in the national Fees Regulations. The Trust will work with applicants to keep compliance costs to a minimum but reserves the right to either (a) refuse or (b) charge for the communication of information that exceeds this limit.
The Trust is not obliged to comply with a request for information if the request is vexatious. Where the Trust has previously complied with a request for information, which was made by any person, it is not obliged to comply with a subsequent identical or substantially similar request from that person unless a reasonable interval has elapsed between compliance with the previous request and the current request. The Trust will log all requests for information for monitoring purposes.
[bookmark: _Toc176527325]Charges and Fees
The Trust will generally not charge for information that it has chosen to publish in its Publication Scheme.  However, the Trust is permitted to charge reasonable fees to meet some of the costs of providing information.  The fee may include:
The cost of putting the information into the applicant’s request format, e.g. audio, CD, etc.;
Photocopying and printing costs;
Postage and other transmission costs.
The Trust is not obliged to charge a fee in meeting their duties under the Act.
Additionally, the Trust will not charge for putting information into another format if the Trust is under a duty to make information accessible under other legislation relevant to any equalities duties, specifically – ethnicity, disability, religion, age, sex, gender assignment, sexual orientation, marriage/civil partnership or pregnancy/maternity.
There may be a few cases where the costs of meeting a request under the General Rights of Access would exceed the appropriate limit, which for NHS trusts is set at £450.  Where this is the case, the Trust is allowed to refuse to answer the request. The limit is applied first to the Trust’s duty to confirm or deny that it holds the information and then its duty to supply the information.  Therefore, if it would cost more than £450 to confirm or deny there is no duty to do so.
The Trust is permitted to estimate whether the cost of meeting a particular request would exceed the £450 limit. To do this the Trust will take account of the costs of employing staff to:
Find out whether the information is held;
Locate and retrieve the information;
Extract the information.
The cost of redacting documents is not within scope of the appropriate limit.
Requests to the Trust can be aggregated for the purposes of calculating the appropriate limit if:
Requests by one person are for the same or similar information (or by people who seem to be working together);
The subsequent request is received by the public authority within a reasonable interval (sixty days) of the previous request.
To estimate these staff costs, the Trust will use an hourly rate of £25 per person per hour.  No other costs will be taken into account when making this estimation.
In all cases where the Trust chooses to charge for information published through the Publication Scheme or Levy a fee arising from an information request under General Rights of Access, a fees notice will be issued to the applicant. Applicants will be required to pay any fees within a period of three months or the request will lapse.
[bookmark: _Toc176527326]Time Limits for Compliance with Requests
The Trust has established systems and procedures to ensure that it complies with the duty to confirm or deny and to provide the information requested within twenty working days in accordance with Section 10 of the Act. All staff and Non-Executive Directors will be required to comply with these requirements; failure to do so may result in disciplinary action. 
On receipt of a request the Trust may need to clarify certain elements of the request and at such a time, in accordance with the terms of the Act, the 20-working day limit will start once the clarification has been received. If clarification has not been received within two months the request will be closed.
If the information requested by the applicant incurs a charge or a fee and the applicant has paid this, the working days in the period from when the applicant received the fees notice to when they paid will be disregarded for the purposes of calculating the twentieth working day following receipt.
If the Trust chooses to apply an exemption to or to refuse a request as it appears to be vexatious or repeated, or exceeds the appropriate limit for costs of compliance, a notice shall be issued within twenty working days informing the applicant of this decision.
[bookmark: _Toc176527327]Means by which Information will be Conveyed
When an applicant, on making their request for information, expresses a preference for communication by any one or more of the following means, the Trust shall so far as reasonably practicable give effect to that preference:
The provision to the applicant of a copy of the information in permanent form or in another form acceptable to the applicant;
The provision to the applicant of a reasonable opportunity to inspect a record containing the information; and
The provision to the applicant of a digest or summary of the information in permanent form or in another form acceptable to the applicant. 
In determining whether it is reasonably practicable to communicate information by a particular means, the Trust will consider all the circumstances, including the cost of doing so. If the Trust determines that it is not reasonably practicable to comply with any preference expressed, the Trust will give the reasons for its determination and will provide the information by such means as it deems reasonable in the circumstances.
The Trust will establish systems and procedures to monitor the provision of information arising from requests.
The Trust FOI response template will include a statement allowing the applicant to request information in an alternative accessible format (for example, “If you would like this information in a different format, please contact ekh-tr.FOI@nhs.net”).  This does not apply to translation into foreign languages.
[bookmark: _Toc176527328]Refusal of Requests
As indicated above, the duty to provide the information requested does not arise if the Trust:
Applies an exemption under Part II of the Act (refer to 7);
Has issued a fees notice under section 9 of the Act and the fee has not been paid within a period of three months (refer to 7.4);
Estimates that the cost of compliance with the request for information exceeds the appropriate limit (refer to 8);
Can demonstrate that the request for information is vexatious or repeated (refer to 7.6).
If the Trust chooses to refuse a request for information under any of the above clauses, the applicant will be informed of the reasons for this decision within twenty working days. The applicant will also be informed of the procedures for making a complaint under the Act and of the right conferred by section 50 of the Act.
If the Trust is to any extent relying on a claim that any provision of Part II relating to the duty to confirm or deny is relevant to the request or on a claim that information is exempt information a notice will be issued within twenty working days. The notice will:
Specify the exemption in question, and (if that would not otherwise be apparent) why the exemption applies.
Where the Trust at the time when the notice is given to the applicant has not yet reached a decision - the notice will indicate that no decision as to the application of an exemption has been reached and contain an estimate of the date by which the Trust expects that a decision will have been reached.
If an estimate is exceeded, the applicant will be given a reason(s) for the delay and offered an apology. If the Trust finds, while considering the public interest, that the estimate is proving unrealistic, the applicant will be kept informed. The Trust will keep a record of instances where estimates are exceeded, and where this happens more than occasionally, take steps to identify the problem and rectify it. This will be monitored by the FOI Office.
If applying a qualified exemption, the Trust will, either in the notice issued under paragraph 11.3 above or a separate notice given within such a time as is reasonable in the circumstances, state the reasons for claiming:
That, in all the circumstances, the public interest in maintaining the exclusion of the duty to confirm or deny outweighs the public interest in disclosing whether the Trust holds the information, or
That, in all circumstances, the public interest in maintaining the exemption outweighs the public interest in disclosing the information.
The statement should not involve the disclosure of information, which would itself be exempt information.
If the Trust is relying on a claim that section 12 or 14 of the Act apply, the notice will state that fact. If the Trust is relying on a claim that the request is vexatious or repeated under section 14 of the Act, and a notice under section 17 has already been issued to the applicant stating this fact, a further notice is not required.
The Trust will keep a record of all notices issued to refuse requests for information.
[bookmark: _Toc31192935][bookmark: _Toc176527329]Duty to Provide Advice and Assistance
The Trust will ensure that systems and procedures are in place to meet its duty to provide advice and assistance, so far as is reasonable, to persons who propose to make, or have made, requests for information. This includes the provision of assistance to potential applicants who may be unable to submit their request in writing.
The Trust will ensure that the systems and procedures deployed to meet the section 16 duty also conform to the Code of Practice issued under the Act.
[bookmark: _Toc31192937][bookmark: _Toc176527330]Transferring Requests for Information
A request can only be transferred where the Trust receives a request for information which it does not hold, but which is held by another public authority. If the Trust holds some of the information requested, a transfer can only be made in respect of the information it does not hold (but is held by another public authority). The Trust recognises that "holding" information includes holding a copy of a record produced or supplied by another person or body (but does not extend to holding a record on behalf of another person or body as provided for in section 3(2)(a) of the Act).
Upon receiving the initial request for information, the Trust will always process it in accordance with the Act in respect of such information as it holds. The Trust will also advise the applicant that it does not hold part of the requested information, or all of it, whichever applies. Prior to doing this, the Trust must be certain as to the extent of the information relating to the request that it holds itself.
If the Trust believes that some or all of the information requested is held by another public authority, the Trust will consider what would be the most helpful way of assisting the applicant with his or her request. In most cases this is likely to involve:
Contacting the applicant and advising that the information requested may be held by another public authority; 
Suggesting that the applicant re-applies to the authority which the original authority believes to hold the information;
Providing contact details for that authority.
If the Trust considers it to be more appropriate to transfer the request to another authority in respect of information it does not hold, consultation will take place with the other authority with a view to ascertaining whether it holds the information and, if so, whether it should transfer the request to it. A request (or part of a request) will not be transferred without confirmation by the second authority that it holds the information. Prior to transferring a request for information to another authority, the Trust will consider:
Whether a transfer is appropriate; and if so
Whether the applicant is likely to have any grounds to object to the transfer.
If the Trust reasonably concludes that the applicant is not likely to object, it may transfer the request without going back to the applicant, but will inform the applicant that it has done so.
Where there are reasonable grounds to believe an applicant is likely to object, the Trust will only transfer the request to another authority with consent. If there is any doubt, the applicant will be contacted to suggest that he or she makes a new request to the other authority.
All transfers of requests will take place as soon as is practicable, and the applicant will be informed as soon as possible. Where the Trust is unable either to advise the applicant that it holds, or may hold, the requested information or facilitate the transfer of the request to another authority (or considers it inappropriate to do so) it will consider what advice, if any, it can provide to the applicant to pursue his or her request.
[bookmark: _Toc176527331]Complaints about the Discharge of the Duties of the Trust under the Act
The Trust will implement a procedure for dealing with complaints about the discharge of the duties of the Trust under the Act, including the handling of requests for information (refer to Appendix B).
The procedure will refer applicants to the right to apply to the Information Commissioner if they remain dissatisfied with the Trust following attempts at local resolution of their complaint.
Correspondence to the requester will provide details of the procedure to following should they be dissatisfied with the handling of their request for information.
[bookmark: _Toc31192940][bookmark: _Toc176527332]Publication Scheme
Under Section 19 of the Freedom of Information Act 2000 public authorities have a legal duty to adopt and maintain a Publication Scheme.  A Publication Scheme is a complete guide to the information routinely published by a public authority.
The Information Commissioner’s Office (ICO) has developed a model publication scheme which public sector organisations are required to adopt from 1 January 2009.  The Trust has adopted this scheme in its entirety.
The Trust’s Publication Scheme will detail the information that the Trust publishes and intends to publish. It will detail the format in which the information is available and whether or not a charge will be made for the provision of that information. It will be available in hard copy on request and through our website.
[bookmark: _Hlk98937526]The Director of Quality Governance has overall responsibility for the development and updating of the Trust’s publication scheme in line with the requirements of the ICO Model Publication Scheme.  This scheme will provide links to information already publicised on the Trust’s website.
[bookmark: _Toc31192942][bookmark: _Toc176527333][bookmark: _Toc31192943]Information Requests - Consultation with Third Parties
The Trust recognises that in some cases the disclosure of information may affect the legal rights of a third party, for example where information is subject to the common law duty of confidence or where it constitutes "personal data" within the meaning of the Data Protection Act 2018 ("the DPA"). Unless an exemption provided for in the Act applies, the Trust will be obliged to disclose that information in response to a request.
Where a disclosure of information cannot be made without the consent of a third party (for example, disclosure of the information without their consent would constitute an actionable breach of confidence), the Trust will consult them with a view to seeking their consent to the disclosure, unless such a consultation is not practicable, for example because they cannot be located or because the costs of consulting them would be disproportionate. Where the interests of the third party, which may be affected by a disclosure, do not give rise to legal rights, consultation may still be appropriate.
Where information constitutes "personal data" within the meaning of the DPA, the Trust will have regard to section 40 of the Act, which makes detailed provision for cases in which a request relates to such information and the interplay between the Act and the DPA in such cases.
The Trust will undertake consultation where:
The views of the third party may assist the authority to determine whether an exemption under the Act applies to the information requested; or
The views of the third party may assist the authority to determine where the public interest lies under section 2 of the Act.
The Trust may consider that consultation is not appropriate where the cost would be disproportionate. In such cases, the Trust will consider what is the most reasonable course of action. Consultation will be unnecessary where:
It does not intend to disclose the information relying on some other legitimate ground under the terms of the Act;
The views of the third party can have no effect on the decision of the Trust, for example, where there is other legislation preventing or requiring the disclosure of this information;
No exemption applies and so under the Act's provisions, the information must be provided.
Where the interests of a number of third parties may be affected by a disclosure, and they have a representative organisation, the Trust may, if it considers consultation appropriate, consider that it would be sufficient to consult that organisation. If there is no representative organisation, the Trust may consider it sufficient to consult a representative sample of those concerned.
The fact that the third party has not responded does not relieve the Trust of its duty to disclose information under the Act, or its duty to reply within the time specified in the Act. In all cases, it is for the Trust to determine whether or not information should be disclosed under the Act. A refusal to consent to disclosure by a third party does not, in itself, mean information should be withheld.
[bookmark: _Toc176527334]Accepting Information from Third parties
The Trust will only accept information from third parties in confidence if it is necessary to obtain that information in connection with the exercise of any of the authority's functions and it would not otherwise be provided.
The Trust will not agree to hold information received from third parties "in confidence" which is not confidential in nature. Again, acceptance of any confidentiality provisions must be for good reasons, capable of being justified to the Information Commissioner.
[bookmark: _Toc31192946][bookmark: _Toc4687550][bookmark: _Toc12517068][bookmark: _Toc176527335]Policy Development, Approval and Authorisation 
This policy will be approved by the Regulatory Oversight Group.
This policy will be ratified by the Policy Authorisation Group.
[bookmark: _Toc523986728][bookmark: _Toc523989246][bookmark: _Toc176527336]Review and Revision Arrangements
This policy will be reviewed by the Group Company Secretary as scheduled in three years’ time unless legislative or other changes necessitate an earlier review.
It will be ratified by the Policy Authorisation Group every three years, or when there are significant changes and/or changes to underpinning legislation in accordance with the policy for the Development and Management of Trust Policies.
[bookmark: _Toc176527337]Policy Implementation
The Director of Corporate Governance has overall responsibility for the implementation of the Freedom of Information Act and this policy.
The Director of Corporate Governance will facilitate awareness of the Freedom of Information Act to members of staff.  
This policy will be distributed by hyperlink to all Trust FOI Leads for reference purposes. 
This policy will be available on the Policy Centre, which can be accessed through the Trust intranet.  
The policy will be available on the Freedom of Information section of the Trust’s website: https://www.ekhuft.nhs.uk/patients-and-visitors/about-us/freedom-of-information/
[bookmark: _Toc523986730][bookmark: _Toc523989248][bookmark: _Toc176527338]Document Control including Archiving Arrangements
This policy conforms to the policy for the Development and Management of Procedural Documents. 
Archiving of this policy will conform to the EKHUFT Information Lifecycle policy, which sets out EKHUFT’s policy on the management of its information.
This policy will be uploaded to the Trust’s policy management system.
[bookmark: _Toc523986731][bookmark: _Toc523989249][bookmark: _Toc176527339]Monitoring Compliance
Reports will be produced by the Policy & FOI Manager and presented to the Regulatory Oversight Group on a quarter-yearly basis and to the Integrated Audit and Governance Committee on an annual basis to demonstrate compliance with the Freedom of Information Act 2000.
Compliance metrics will be published quarterly on the Trust’s website as required by the Information Commissioner’s Office.
[bookmark: _Toc523986732][bookmark: _Toc523989250][bookmark: _Toc176527340]References
Data Protection Act 2018
Access to Health Records Act 1990
Freedom of Information Act 2000
Freedom of Information Code of Practice
Environmental Information Regulations 2004
Records Management:  NHS Code of Practice
Lord Chancellor's Code of Practice on the Discharge of Public Authorities' Functions under Part I of the Freedom of Information Act 2000, issued under section 45 of the Act. 
Lord Chancellor's Code of Practice on the Management of Records Under section 46 of the Freedom of Information Act 2000.
Ministry of Justice - http://www.gov.uk/government/organisations/ministry-of-justice
Information Commissioners Office: http://www.ico.org.uk
Secretary of State’s Code of Practice (datasets) on the discharge of public  authorities’ functions under Part I of the Freedom of Information Act 2000 (issued under Section 45 of the Freedom of Information Act)
[bookmark: _Toc523986733][bookmark: _Toc523989251][bookmark: _Toc176527341]Appendices
[bookmark: _Toc176527342][bookmark: _Toc523986735][bookmark: _Toc523989253]
Appendix A – Exempt Information under Part II of the Freedom of Information Act 2000
There are two types of class exemption:
· Absolute, which do not require a test of prejudice or the balance of public interest to be in favour of non-disclosure.
· Qualified by the public interest test, which require the public body to decide whether it is in the balance of public interest to not disclose the information.  
With the exception of s21 (Information available by other means) exemptions apply not only to the communication of information but also to the duty to confirm or deny, if that itself would disclose information that it is reasonable to withhold.
The absolute exemptions under the Act are:
· Section 21, Information accessible to applicant by other means
· Section 23, Information supplied by, or relating to, bodies dealing with security matters
· Section 32, Court Records
· Section 34, Parliamentary Privilege
· Section 36, Prejudice to effective conduct of public affairs 
· Section 40, Personal Information (where disclosure may contravene the Data Protection Act 2018)
· Section 41, Information provided in confidence
· Section 44, Prohibitions on disclosure
The exemptions that are qualified by the public interest are:
· Section 22, Information intended for future publication
· Section 24, National security
· Section 26, Defence
· Section 27, International relations
· Section 28, Relations within the United Kingdom
· Section 29, The economy
· Section 30, Investigations and proceedings conducted by public authorities
· Section 31, Law enforcement
· Section 33, Audit functions
· Section 35, Formulation of Government policy
· Section 36, Prejudice to effective conduct of public affairs 
· Section 37, Communications with Her Majesty, etc, and honours
· Section 38, Health and safety
· Section 39, Environmental information
· Section 42, Legal professional privilege
· Section 43(1), Trade Secrets
· Section 43(2), Commercial interests

More information on the exemptions can be found on the Information Commissioners website at http://www.ico.gov.uk/home/what_we_cover/freedom_of_information
[bookmark: _Toc176527343]
Appendix B – Complaints Procedure
Introduction

[bookmark: _Hlk114046075]Part VI of the Section 45 Code of Practice requires public authorities subject to the Freedom of Information Act 2000 to set up specific procedures to allow an applicant, who is dissatisfied in any way with a decision taken by the organisation on the provision of information, to require internal review of decisions taken.


[bookmark: _Hlk114046109]A requirement for review can arise in a number of circumstances including (but not limited to): 

(a) where we indicate that we do not hold the information, but the applicant believes we do; or

(b) where the applicant feels that we have not provided the advice and assistance we should have done; or

(c) where the applicant feels that exemptions have been wrongly applied; or

(d) where we have failed to supply the information requested or failed to reply within the 20 working days limit; or

(e) where the applicant feels the charge for providing the information is higher than it should be.

If the applicant is dissatisfied in any way they can ask the Trust to review the way the request was handled or the decision that was reached.

Submission of Requirement for Review

.  This procedure applies to:

(a)	any written reply from an applicant expressing dissatisfaction with the Trust’s response to a request for information; and/or

(b)	any written communication from a person who considers that the Trust is not complying with its publication scheme. 
Requests must be made in writing (email or other electronic means) and include a return address for the Trust to send their response.  A brief statement explaining why the applicant feels aggrieved at the decision taken by the Trust should accompany any request for review.

Requests for internal review must be addressed to: 
Director of Corporate GovernanceEast Kent Hospitals NHS TrustKent and Canterbury HospitalEthelbert Road, Canterbury, CT1 3NGE-mail:  ekh-tr.foi@nhs.net

The Director of Corporate Governance will receive the request for review and take the necessary action. 
Review Procedure

The Information Commissioner’s view is that a reasonable time for completing an internal review is 20 working days from the date of the request for review and only exceptional cases should take longer.  The Information Commissioner considers that no case should take longer than 40 working days. 
The review procedure is to be accessible, prompt, fair and impartial.  It may result in a different decision to that originally taken being made and will be binding on the organisation.

The Trust will therefore adopt the following procedure for dealing with requests for an internal review:

1. The FOI & Policy Administrator will:
(a) Acknowledge its receipt within 3 working days and state that it is Trust policy to respond to internal reviews within 20 working days. [If it becomes clear at any stage of the internal review that the Trust will not be able to meet the deadline, as above, the applicant will be advised accordingly.] 
(b) Send the request, together with any comments on the original decision to the provider of the original information and Executive Director who has overall responsibility for the information provided.  
2. The provider of the original information and Executive Director shall be asked to review the documentation received and (in consultation with such persons as they feel appropriate) consider the request for review. 
3. [bookmark: _Hlk114045043]This information shall then be presented to the Director of Corporate Governance or their independent nominated Executive Director to review and reach a decision on that request within the timeframe advised by the FOI & Policy Administrator. The response will be either to uphold the initial response provided or make recommendations of the information that should be delivered to the applicant. The Director of Corporate Governance shall notify the FOI team of their decision and the reason for that decision in writing.
4. The FOI Team, shall then ensure that:
(a) the decision is conveyed in writing to the applicant within the appropriate timeframe (as above)
(b) if the applicant has been unfairly treated, an apology is offered on behalf of the organisation;
(c) any remedial action (e.g. provision of information requested where appropriate) is sent to the applicant without delay 

(d) [bookmark: _Hlk114045182]The applicant is advised of their right to raise the matter further with the Information Commissioner if they remain dissatisfied with the decision of the organisation.  In advising of this right, the applicant should be given details of the contact address and e-mail address of the commissioner at:-

Information Commissioner's Office
Freedom of Information 
Wycliffe House  
Water Lane, Wilmslow, Cheshire, SK9 5AF
E-mail  mail@ico.gsi.gov.uk

(e) procedures are reviewed so that the organisation learns from the decisions reached on review.

N.B.  Where the request for review relates to a decision by the Chief Executive exercising personal responsibility to withhold information as ‘Prejudicial to the Effective Conduct of Public Affairs’ (Section 36 FOI Act) the applicant must be advised promptly that they should raise the matter directly with the Information Commissioner, as this cannot be handled by the Trust’s FOI Complaints Procedure.

Assistance to Applicants

Under the spirit of the Freedom of Information Act 2000 the Trust will provide assistance, if required, to any applicant who seeks it.  It will also ensure that the needs of persons with a disability within the terms of the Disability Discrimination Act 1995 are not unfairly disadvantaged as a consequence of the procedure described above and shall make appropriate adjustments to the procedure where appropriate under the terms of this Act. 


[bookmark: _Toc176527344]Appendix C – Equality Analysis 
An Equality Analysis not just about addressing discrimination or adverse impact; the policy should also positively promote equal opportunities, improved access, participation in public life and good relations.

Person completing the Analysis
Job title: 	Policy & FOI Manager
Care Group/Department:	Trust Management
Date completed:	July 2024
Who will be impacted by this policy
[x] Staff (Trust)
[x] Staff (Other)
[] Clients
[] Carers 
[] Patients
[] Relatives
Assess the impact of the policy on people with different protected characteristics
When assessing impact, make it clear who will be impacted within the protected characteristic category.  For example, it may have a positive impact on women but a neutral impact on men.

	Protected characteristic
	Characteristic Group
	Impact of decision
Positive/Neutral/Negative

	Age
	None
	Neutral

	Disability
	Information disclosed under FOI will be made available in alternative formations such as Braille or large font upon request.
Assistance will be offered to applicants unable to convey their request in writing.
	Positive

	Gender reassignment
	None
	Neutral

	Marriage and civil partnership
	None
	Neutral

	Pregnancy and maternity
	None
	Neutral

	Race
	None
	Neutral

	Religion or belief
	None
	Neutral

	Sex
	None
	Neutral

	Sexual orientation
	None
	Neutral



If there is insufficient evidence to make a decision about the impact of the policy it may be necessary to consult with members of protected characteristic groups to establish how best to meet their needs or to overcome barriers.

Has there been specific consultation on this policy?
No

Did the consultation analysis reveal any difference in views across the protected characteristics?
N/A

Mitigating negative impact:
Not applicable – no negative impact identified 

Conclusion: This policy does not result in any unlawful discrimination against individuals with protected characteristics. 


[bookmark: _Toc523986736][bookmark: _Toc523989254][bookmark: _Toc103767679][bookmark: _Toc176527345]Appendix D – Policy Implementation Plan
Policy Title: Freedom of Information Act 2000 and Environmental Information Regulations 2004 Policy (v7)

Implementation Lead: 	Policy & FOI Manager

Staff Groups affected by policy: All Corporate and Care Groups

Subsidiary Companies affected by policy: All who hold information on behalf of the Trust

Detail changes to current processes or practice:
Responsibility for redaction sits with the person(s) providing the information; FOI Team to check completeness of redaction. No other changes to process.

Specify any training requirements:
No specific training required

How will policy changes be communicated to staff groups/ subsidiary companies?
Link to policy to be sent to all FOI Leads and Execs with reminder to ensure FOI email address in included in out of office replies (to be cascaded). 
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